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[T RBOUT CHILDREN'S RIGHTS

Children’s Rights is a national advocacy organization
dedicated to improving the lives of children living in or
impacted by America’s child welfare, immigration, juvenile
legal, education, and healthcare systems. We use civil
rights impact litigation, advocacy and policy expertise,
and public education to hold governments accountable
for keeping kids safe and healthy.
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Just Making A Change for Families, better known as
JMACforFamilies, is a nonprofit organization working
to dismantle the family policing system while investing
in community support that keeps families together.
We are a team of impacted people, social workers,
advocates, and organizers working towards the
ultimate goal of abolition.

LI ABOUT ANGELA OLIVIA BURTON, ESQ.

Angela Olivia Burton, Esq. is a public service lawyer who
supports the leadership of people impacted by the family
policing system. She has published numerous articles
about the family policing system, and has served in the
faculty at New York University School of Law, Syracuse
University College of Law, and the City University of New
York (CUNY) School of Law.
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INTRODUCTION

This submission responds to the Special Rapporteur’s
inquiry regarding the monitoring and control that
people in poverty are subjected to and the ways
surveillance and oversight mechanisms compromise
the privacy rights of families relying on social
protection programs. Specifically, this report
addresses the United States (U.S.) child welfare
system and responds to the following areas of
concern: (1) how poverty-related conditions are
treated as child neglect; (2) the failure to protect the
privacy rights of the family in interactions with child
welfare services; and (3) the ways in which families
are deterred from seeking social services due to fears
of child removal.

In the U.S., over 75% of children separated from their
parents and placed into the foster system are
removed due to allegations of neglect.! In many
cases, these neglect allegations are related to
conditions of poverty, including housing instability,
food insecurity, and access to medical care.? Indeed,
far too frequently the system prioritizes removal and
family separation over the provision of essential
social services.

In addition, the U.S. child welfare system operates as
an extensive surveillance system. Families seeking
support—whether for housing, food assistance, or
medical care—risk triggering intrusive investigations

and even the removal of their children. As a result,
families are discouraged from accessing critical social
services. This surveillance disproportionately targets
low-income and minority families, exacerbating
already stark inequalities in the system.

Once a parent is targeted for investigation, they have
few due process protections. Investigations of
alleged child abuse are extremely invasive.
Government agents routinely strip search children,
enter and search homes, and demand that parents
submit to drug and psychological testing, all without
judicial warrants and oversight. Only in a small
handful of jurisdictions do parents have access to
legal representation during an initial investigation.

However, recent legal and policy shifts in some states
offer alternative models that better protect privacy
and encourage families to seek help. The U.S.
experience highlights both the dangers of excessive
surveillance and emerging solutions that center
privacy rights, family integrity, and the provision of
economic and social supports.

We urge the Special Rapporteur to prioritize reforms
in child welfare that ensure social services support
and protect families rather than surveil and punish
them. We include specific recommendations at the
end of this submission.

LACK OF SAFEGUARDS AGRINST TREATING POVERTY AS NEGLEGT

Neglect is the most common reason for child
removals in the United States. In fact, more than
75% of child removals cite neglect as the primary
justification.> However, neglect is often a thinly
veiled proxy for poverty—meaning that families
struggling with housing instability, food insecurity,
and financial hardship are more likely to be
separated from their children. Research shows that
“inadequacy of income, more than any other factor,
constitutes the reason that children are removed.”*

In fact, federal legislation, in particular the Child
Abuse Prevention and Treatment Act of 1974
(CAPTA), requires that individual states include
“neglect” as legal grounds for child welfare removals,
or risk losing federal funding for their child welfare
systems.’ In many states, neglect is defined as (1)
lack of medical, dental, surgical, child care,
behavioral, and other services; (2) failure to provide
for basic needs, including food, nutrition, clothing,
education, and shelter; (3) failure to supervise a
child; (4) parental needs, including mental illness,
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developmental disorders, and domestic violence.®
These conditions frequently reflect symptoms of
poverty rather than actual parental unfitness.

In more than half of U.S. states, legal definitions
intended to differentiate between symptoms of
poverty and true neglect do exist.” However, whether
these definitions are successfully applied to an
individual case depends on a multitude of factors,
including the court’s understanding of the complex
relationship between poverty and neglect.? Even in
states with “poverty defense” laws, government
agents use poverty-related conditions to rationalize
unnecessary investigations resulting in coercive
regulation of daily family life, and, far too often, the
removal of children from stable, loving, yet
economically disadvantaged homes.

In addition, the lasting legacies of chattel slavery,
targeted economic oppression, and systemic and
structural racism have led to an overrepresentation
of Black families in under resourced communities,
resulting in disproportionate and unjust removals of
Black children for reasons of poverty.® For example,
Black children are taken into the foster system

at 1.7 times the rate of white children, and
Indigenous children are taken at 2.5 times the rate
of white children.®

The consequences for children of being taken from
their families are devastating. Children removed from
their families experience significant trauma,
instability, and harm." Research shows that children
taken by the government are more likely than their
peers to experience worse outcomes in a variety of
areas, including education, homelessness,
incarceration, and unemployment.®?

Goldie Tibbs was separated from her son by a
child welfare agency in June 2019 because she
could not secure stable housing. After 15 months,
Goldie’s parental rights were terminated because

she still did not have permanent housing, despite
her continuous efforts to improve her living
situation and numerous unheeded pleas for
housing assistance and government support so
she could reunify with her son.”
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Harms of Mandatory Reporting

One reason that so many children in the U.S. are
flagged for investigation of possible neglect is
because of “mandatory reporting” laws. These laws
require professionals—from physicians and teachers
to police officers and social service providers—to
report suspected child maltreatment. Federal
legislation, in particular the Child Abuse Prevention
and Treatment Act (CAPTA), requires that states
institute mandatory reporting laws in order to
received federal funds.

Mandatory reporting creates a climate of fear that
discourages families from seeking assistance. Many
parents, particularly those struggling with domestic
violence, mental health diagnosis, or
disability-related challenges, avoid reaching out for
help because they fear that child protection
agencies will remove their children instead of
offering support.™

This fear is well-founded. Mandatory reporting has
resulted in a dramatic increase in child abuse
reporting, from 60,000 reports when the CAPTA was
enacted in 1974 to two million reports by 1990 and
nearly 4.4 million in 2023.” The vast majority of
these reports, more than 50%, are not
substantiated. Black families are particularly
harmed by such reporting laws. Mandated reporters
in both the education and medical fields are more
likely to report Black families than white families.”
Medical professionals are twice as likely to screen
Black infants than white infants, and more likely to
report Black children than white children even for
similar injuries.”® When pregnant women of color
refuse medical procedures, there is a greater risk
that medical professionals will threaten to call child
protective services.”

Parents with disabilities likewise report that child
welfare agencies frequently question their ability to
care for their children, not based on actual neglect
but on biased assumptions about their capacity to
parent.?® Similarly, parents struggling with addiction
often encounter punitive responses rather than
access to rehabilitative support, particularly in cases
involving substance use during pregnancy.?
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Syesha Mercado visited the hospital in February 2021 hoping to get help for her 13-month-old son, who
was losing weight as he transitioned from breast milk to other fluids. Instead, Syesha was confronted by
child welfare agents and armed police officers who removed her son and took him into child welfare

custody. Troublingly, the physician who treated Syesha had previously been investigated on claims that
she was too quick to conclude parents were abusing their children.?? Syesha’s daughter, who was not yet
two weeks old, was also later removed by police officers. Syesha regained custody of her daughter after
one week, but her son remained in child welfare custody for seven months before finally returning home.?

Harms of Predictive Analytics
and Data Sharing

Surveillance of marginalized families has also
increased in recent years because of a rise in the use
of predictive analytics and data-sharing practices in
child welfare.

Many states have adopted risk-scoring algorithms
that assess a family's likelihood of maltreatment
based on factors such as receiving public assistance,
prior child welfare system involvement, or living

in certain zip codes.?* Predictive analytics tools

in the foster system claim to offer data-driven
objectivity, yet in practice, they often reinforce and
perpetuate racial and economic biases—particularly
against Black and Indigenous families, who are
already disproportionately represented in child
welfare cases.®

A study of one risk assessment tool used in
Pennsylvania found that it flagged a disproportionate
number of Black children for mandatory neglect
investigations compared to white children, despite
similar circumstances.?® Similarly, a recent lawsuit

in Vermont alleges that the state illegally surveils
pregnant individuals that it has predicted are
“unsuitable for parenthood,” even before they have
given birth.?

Additionally, broad data-sharing agreements allow
the child welfare system to access families’ records
from other government agencies, including social
services, housing authorities, and even hospitals
without their consent. This creates a system where
parents are less likely to seek help, knowing that
accessing public benefits could flag them for
investigation. Instead of maintaining clear firewalls
between social service agencies and child protection
systems, most states allow cross-agency
collaboration that erodes privacy protections.

UNDERMINING FAMILY PRIVAGY AND DUE PROGESS

IN GHILD PROTEGTION INTERRCTIONS

found to be baseless. Nearly three million children
were investigated for potential abuse in 2019,

and yet in only 20% of those cases was the child
found to have been harmed or at risk of serious
harm.?® Yet parents flagged for investigation must
still endure these highly invasive practices, even if
they are ultimately found to be innocent of any
abuse or neglect.

Families investigated by the U.S. child welfare
system often lack basic due process protections.
When families are first investigated by government
agents, the agents typically do not first seek a
judicial warrant. These warrantless initial
investigations can be extremely invasive. They can
include strip searches of children, home searches,
mandatory drug and psychological testing, and
intrusive interrogations of children without parental

consent and outside of the presence of the parent. In addition, unlike individuals accused of crimes,

parents facing the loss of their children do not have
a guaranteed right to legal representation at the
outset of an investigation.?® In some states, parents
are not appointed an attorney until after their
children have been removed, making it nearly
impossible for them to contest removals effectively.®

Often the intrusive and traumatic investigations
conducted by the child welfare worker have nothing
to do with the actual reason for the report of alleged
abuse or neglect.?® Moreover, after investigation,
most reports of parental child maltreatment are
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Ms. M, a single mother of two, received a knock on her door. The government caseworker told Ms. M
that they must enter her home and speak to her children separately. The caseworker searched

every room and inspected for adequate food. They interviewed the kids privately and strip searched
them to check for bruises or marks. They then questioned Ms. M about her most intimate details:
her sexual history, drug and alcohol use, and mental health diagnoses. Ms. M was not informed

of the allegations against her, even though she asked multiple times. Ms. M did not know that she
could have refused the caseworker entry or that she could have contacted a legal service provider
before being interviewed. She thought that if she didn’t let them in, the caseworker would take her
children away.*?

EMERGING SAFEGUARDS AND POLICY SOLUTIONS

In light of these significant concerns, some states and local governments in the U.S. have
begun implementing safeguards to ensure families can seek support without fear of child
removal. These reforms offer promising models for consideration.

* Legal Clarifications: Some states, like California, have passed laws explicitly stating
that poverty alone does not constitute neglect, ensuring that removals are not based
solely on poverty-related conditions.*?

* De-Linking Social Services from Child Welfare: Pilot programs that separate
access to social services from child welfare interventions have shown promise in
reducing coercion.**

e Limiting Predictive Analytics: States such as Ohio have moved to restrict or regulate
the use of risk-scoring models in child welfare decision-making.*®

 Enhancing Due Process: Parental notification laws, ensuring that parents receive clear
information about their rights during investigations, have been passed in at least one
state, Texas, and efforts are underway to pass legislation requiring notification of such
rights in other states like New York.3®

« Expanding Legal Representation: Several states (e.g., Colorado, lllinois, lowa,
Louisiana, Massachusetts, Michigan, Minnesota, Pennsylvania, Utah, and Wisconsin)
are now using federal funds to provide early legal counsel for parents, reducing
unnecessary removals.?’
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RECOMMENDATIONS

The U.S. provides a cautionary tale of how child protection systems meant to aid children and
families, can instead operate to penalize families experiencing poverty, undermine families’
right to privacy, and discourage them from seeking essential social services. The U.S.
experience underscores the dangers of excessive child welfare surveillance but also highlights
viable pathways toward reform. To ensure families can seek support without fear of government
intrusion, we urge the Special Rapporteur to recommend the following policy measures:

* Enact Legal Protections Against Poverty-Based Removals: Redefine “neglect” in child
welfare laws to differentiate between poverty-related challenges and actual harm, pairing
these legal changes with reform in practice and policy.

* Prioritize Direct Economic and Social Supports: Shift from punitive removals to
community-based assistance that provides families with the resources they need.

¢ De-Link Social Services from Child Welfare Interventions: Remove the threat of child
removal from accessing social and economic support.

* Replace Mandatory Reporting Laws: Transition to a voluntary reporting system to create
pathways that connect families with resources rather than triggering investigations.

e Strengthen Privacy Safeguards: Prohibit cross-agency data sharing that exposes families
to child welfare scrutiny when they access public benefits.

* Restrict the Use of Predictive Analytics: Ban or strictly regulate risk-scoring models that
disproportionately target marginalized communities.

e Guarantee Universal Access to Legal Counsel: Ensure that parents have legal
representation from the outset of child welfare investigations, enabling them to defend
their rights effectively.

* |Invest in Community-Based Family Support Programs: Redirect funding from punitive
measures to resources and supportive services that help keep families together.

The global child welfare community has an opportunity to learn from both the failures and
successes of the U.S. system. Governments have a responsibility to ensure that child protection
policies do not punish families for their economic conditions, nor create unnecessary barriers to
accessing social support. By prioritizing privacy protections, due process rights, and family
strengthening economic resources and social services, child welfare systems can move toward
an approach that truly serves children and families—one that empowers rather than surveils,
supports rather than punishes, and protects rather than disrupts.
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